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1. Introduction
Article 17(1) of Regulation (EU) No 596/2014 on market abuse (hereinafter ‘MAR’)1 regulates 
the obligation to disclose inside information that directly concerns issuers of financial instru
ments admitted to trading on an EU trading venue or for which a request for admission to trad
ing on a regulated market or a multilateral trading facility (MTF) has been submitted.2 

Key points

The expansion of the definition of inside information to include intermediate steps in protracted processes 
(eg mergers) by the CJEU in the Geltl case, later incorporated into Regulation (EU) No 596/2014 on market 
abuse (MAR), significantly broadened issuers’ ad hoc disclosure obligations, increasing regulatory compli
ance costs. This stems from the EU legislators’ decision to adopt a single definition of inside information, 
applicable to both the prohibition of market abuse and the triggering of the disclosure obligation (‘one-step 
model’). In this context, Regulation (EU) 2024/2809 (‘Listing Act Regulation’) amended Article 17(1) MAR, 
limiting the disclosure obligation to the final event of a protracted process. This is expected to reduce com
pliance costs for issuers while preventing premature disclosures that could mislead investors rather than 
support accurate price formation. Moreover, the Commission has been tasked with creating an indicative, 
non-exhaustive list of final events or circumstances in protracted processes that trigger disclosure and de
fining the timing of their occurrence, in order to enhance legal certainty and predictability. However, chal
lenges remain, such as determining when events not included in the list are considered ‘final’ and avoiding 
inconsistent interpretations that may disrupt market efficiency. Some alternatives, such an exhaustive list 
of material events that trigger the ad hoc disclosure duty, as seen in US securities law, despite their poten
tial to enhance legal certainty, were rejected by the Commission. Consequently, the responsibility for ensur
ing consistency lies with ESMA and other NCAs through the issuance of guidelines and supervisory coordi
nation. Moreover, the Commission should regularly update the list in close collaboration with stakeholders.

1 Regulation (EU) No 596/2014 of the European Parliament and of the Council on market abuse (market abuse reg
ulation) and repealing Directive 2003/6/EC of the European Parliament and of the Council and Commission Directives 
2003/124/EC, 2003/125/EC and 2004/72/EC [2014] OJ L173/1.

2 For an analysis of this obligation, see eg R Veil, ‘Disclosure of Inside Information’ in R Veil (ed), European 
Capital Markets Law (3rd edn, Hart Publishing, 2022); A Pietrancosta, ‘Article 17: Public Disclosure of Inside 
Information’ in M Ventoruzzo and S Mock (eds), Market Abuse Regulation: Commentary and Annotated Guide (2nd 
edn, OUP 2022); L Kl€ohn, Marktmissbrauchsverordnung: Verordnung (EU) Nr. 596/2014 €uber Marktmissbrauch 
Kommentar (2nd edn, C.H. Beck 2023), art 17, 904ff.
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By detailing both the conditions and the procedure for disclosure, this provision serves as the sin
gle European legal basis for the ad hoc disclosure duty, which is one of the three main pillars of 
the general transparency requirements in the capital markets.3 This obligation is crucial for the 
proper functioning of the capital markets and for the decision-making capacity of the involved 
parties (issuers, investors, and institutions) as it pertains to events that are not yet publicly 
known but have occurred within the issuer’s operations, potentially affecting the prices of its fi
nancial instruments due to their impact on its financial or overall business condition.4

However, despite the general importance of this provision, its integration into the broader sys
tem of the MAR raises significant doctrinal and practical concerns. These arise mainly from the 
European legislator’s choice, already under Directive 2003/6/EC (‘MAD’),5 to adopt a ‘one-step 
model’,6 which views the possession of inside information as the basis for both the prohibition of 
insider dealing7 and the triggering of issuers’ obligation for immediate (ad hoc) disclosure.8 Indeed, 
the purpose of the ad hoc disclosure obligation is partly distinct from that of the prohibition of in
sider dealing. The former primarily focuses on maintaining the informational efficiency of the mar
ket,9 while the latter, beyond economic objectives, serves broader policy goals, namely ensuring 
the equal treatment of market participants (‘market egalitarianism’).10 That being the case, the 
adoption of the one-step model risks broadening issuers’ disclosure obligations, thereby increasing 
compliance costs without necessarily enhancing price accuracy or improving investment decisions. 
This risk is particularly evident following the Geltl ruling,11 which expanded the concept of inside 
information to include intermediate steps in a protracted process (eg a merger) that is intended to 
bring about certain circumstances or generate a particular event.12 As a result, intermediate steps 
in protracted processes also fall within the scope of the ad hoc disclosure duty under Article 17(1), 
provided they meet the criteria of inside information,13 regardless of whether the future circum
stances or event to which they are connected ultimately materialise.14 This implies that issuers may 
incur significant compliance costs in determining which intermediate steps qualify as inside infor
mation and, hence, require disclosure. At the same time, the effectiveness of such disclosure in re
ducing information asymmetry between issuers and investors may be limited if the information is 
overly preliminary or incomplete, potentially resulting in suboptimal decisions.15

3 The other two pillars consist of: (i) the initial disclosure obligation, now regulated by Regulation (EU) 2017/1129 
of the European Parliament and of the Council on the prospectus to be published when securities are offered to the pub
lic or admitted to trading on a regulated market, and repealing Directive 2003/71/EC [2017] OJ L168/12; and (ii) the 
periodic disclosure obligation, regulated by Directive 2004/109/EC of the European Parliament and of the Council on 
the harmonization of transparency requirements in relation to information about issuers whose securities are admitted 
to trading on a regulated market and amending Directive 2001/34/EC [2004] OJ L390/38, as amended and in force. 
For this categorization of the issuer’s disclosure obligations in the capital markets and the substance of the relevant pro
visions, see H Brinckmann, ‘Foundations’ in Veil (n 2) 275. For an overview of the historical evolution of disclosure 
requirements in EU capital markets law, see E Ferran, Building an EU Securities Market (CUP 2004) 134ff; I Chiu, 
Regulatory Convergence in EU Securities Regulation (Wolters Kluwer, 2008) 1ff.

4 See especially, R Veil, ‘Die Ad-hoc-Publizit€atshaftung im System kapitalmarktrechtlicher Informationshaftung’ 
(2003) 167 Zeitschrift f€ur das gesamte Handels- und Wirtschaftsrecht 365.

5 Directive 2003/6/EC of the European Parliament and of the Council on insider dealing and market manipulation 
(market abuse) [2003] OJ L96/16.

6 See generally Pietrancosta (n 2) 461ff; V Tountopoulos, ‘Disclosure of Inside Information in Cross-Border Mergers’, 
in T Papadopoulos (ed), Cross-Border Mergers Directive: EU Perspectives and National Experiences (Springer 2019) 17ff; 
D Poelzig, ‘Die Neuregelung der Offenlegungsvorschriften durch die Marktmissbrauchsverordnung’ (2016) Neue 
Zeitschrift f€ur Gesellschaftsrecht 761, 764. C Di Noia, Pending issues in the review of the European market abuse rules, 
ECMI Policy Brief No 19, February 2012, 1.

7 Art 14 MAR.
8 Art 17 MAR.
9 See eg N Moloney, EU Securities and Financial Markets Regulation (3rd edn, OUP 2014) 57; J Armour and 

others, Principles of Financial Regulation (OUP 2016) 186; Brinckmann (n 3) 270; Tountopoulos (n 6) 358.
10 This is reflected both in Recital 24 of the MAR and in the established case law of the Court of Justice of the 

European Union (CJEU), see Case C-45/08 Spector Photo Group [2009] ECR I-12073 [47-48]; Case C-445/09, IMC 
Securities, ECLI:EU:C:2011:459, [2011] ECR I-05917 [27]; Case C-19/11, Markus Geltl v Daimler AG, ECLI:EU: 
C:2012:397 [33].

11 Case C-19/11 (n 10). In this case, the Court was asked to clarify the notion of ‘precise information’ under Art 1(1) 
of Directive 2003/6/EC in the context of multi-staged corporate events, concluding that ‘information relating to an in
termediate step which is part of a protracted process may be precise information’ [38].

12 Art 7(2) MAR.
13 ibid Art 7(3) and Recital 16.
14 See also C Di Noia and M Gargantini, ‘Issuers at Midstream: Disclosure of Multistage Events in the Current and 

in the Proposed EU Market Abuse Regime’ (2012) 4 European Company and Financial Law Review 484, 497–498.
15 Commission, Proposal for a Regulation of the European Parliament and of the Council amending Regulations 

(EU) 2017/1129, (EU) No 596/2014 and (EU) No 600/2014 to make public capital markets in the Union more 
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Against this backdrop, the European Parliament and the Council have recently adopted 
Regulation (EU) 2024/2809 (‘Listing Act Regulation’),16 which, inter alia, narrows the scope of 
the disclosure obligation under Article 17(1) MAR in the context of protracted processes.17 The 
new provision, effective from June 5, 2026,18 excludes intermediate steps in a protracted process 
(eg a merger) from the ad hoc disclosure obligation. Instead, issuers will be required to disclose 
only information related to the specific circumstances or the final event that the protracted pro
cess aims to achieve or results in, promptly after these circumstances or event occur (eg once the 
management has approved the merger agreement and finalized the core elements of the 
merger).19 At the same time, to facilitate issuers in determining when disclosure of inside infor
mation is required, the Commission is authorized to adopt a delegated act outlining a non- 
exhaustive list of final circumstances or events in protracted processes that trigger the disclosure 
obligation and, for each circumstance or event, the moment when it is considered to have oc
curred.20 These rules seek to enhance legal certainty for both issuers and investors by clarifying 
the concept of inside information for disclosure purposes as well as the timing of such 
disclosure.21

This study aims to assess whether the targeted amendments to the ad hoc disclosure regime un
der Article 17 MAR can reduce the regulatory burden on issuers while upholding an adequate 
level of investor protection and ensuring efficient price formation. Moreover, it explores whether 
an alternative system, such as that employed in the USA—where ad hoc disclosure is required 
only for a predefined, exhaustive list of events which qualify as material for disclosure pur
poses—might be more effective.

With this objective in mind, the study is structured as follows: Section 2 briefly analyses the 
factors that led to the adoption of the one-step model in the European regulatory framework for 
market abuse. Section 3 then examines the role and position of Article 17 MAR within the 
broader system of the Regulation, with particular emphasis on the multiple functions of the ad 
hoc disclosure duty, especially when contrasted with the objectives of Article 8 MAR regarding 
the prohibition of insider trading. This analysis is essential for delineating an analytical frame
work to assess the ability of the recently revised Article 17 MAR to mitigate the adverse effects 
of the current regime on the disclosure of inside information. In this regard, Section 4 discusses 
the implications of the one-step model, with particular focus on the condition of ‘specificity’ in 
the definition of inside information, and provides an overview of the amended Article 17 MAR. 
Section 5 assesses the potential of the new provision to achieve the desired balance between sup
porting issuers and protecting investors. It also examines alternative measures to enhance the ef
ficiency of the ad hoc disclosure system, especially the option of limiting the disclosure 
obligation to a predefined list of events. Finally, Section 6 concludes the study with the formula
tion of specific findings.

2. The prevalence of the one-step model in the EU market abuse regime
A. The one-step model in Directive 2003/6/EC and its criticism
Prior to the implementation of Directive 2003/6/EC, EU capital markets law adhered to a ‘two- 
step model’, according to which the information subject to the ad hoc disclosure obligation was 
explicitly distinguished from the ‘inside information’ that triggered the prohibitions established 
by the former Directive 89/592/EEC on the prevention of insider dealing.22 More specifically, 
while the prohibition of insider dealing generally encompassed any sufficiently precise, non- 

attractive for companies and to facilitate access to capital for small and medium-sized enterprises, COM (2022) 762 fi
nal, 7 December 2022, Explanatory Memorandum, 5.

16 Regulation (EU) 2024/2809 of the European Parliament and of the Council amending Regulations (EU) 2017/ 
1129, (EU) No 596/2014 and (EU) No 600/2014 to make public capital markets in the Union more attractive for com
panies and to facilitate access to capital for small and medium-sized enterprises, OJ L, 2024/2809. This Regulation is 
part of a broader set of legislative initiatives (known as the Listing Act) aimed at making EU public capital markets 
more attractive for EU companies and facilitating capital access for businesses of all sizes, particularly SMEs.

17 ibid Art 2(6)(a).
18 ibid Art 4(3).
19 ibid Art 2(6)(a) and Recital 67.
20 Art 17(12) MAR as inserted by Art 6(f) Listing Act Regulation.
21 COM (2022) 762 final (n 15) 7.
22 Council Directive 89/592/EEC coordinating regulations on insider dealing [1989] OJ L334/30.
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public information that, if disclosed, could have a significant impact on the prices of traded secu
rities (‘inside information’),23 the issuer’s obligation to disclose such information promptly was 
only triggered in the case of ‘major new developments’ within its area of activity that could sub
stantially affect the prices of its shares.24 In other words, the concept of inside information was 
pertinent solely within the framework of preventing actions that could undermine the proper 
functioning and integrity of the market.25

Departing from this approach, Directive 2003/6/EC restructured the European market abuse 
regime by explicitly expanding its scope to encompass not only the prohibition of market manip
ulation26 but also the obligation of ad hoc disclosure.27 The rationale behind this shift was that 
the prompt and fair disclosure of any inside information directly related to the issuer enhances 
investor confidence in the integrity of financial markets.28 Additionally, the MAD introduced a 
single definition of the notion of inside information for the purposes of applying the relevant 
provisions,29 embodying what is often referred to as the ‘one-step model’.30

This approach, however, had been the subject of considerable criticism, particularly due to the 
significant divergences observed among Member States in the implementation of the MAD. 
Notably, the European Securities Markets Expert Group (ESME) highlighted these issues in its 
evaluation report of the former market abuse framework. In particular, the ESME report identified 
the decision to adopt a uniform definition of inside information as the foundation for both the pro
hibition of insider trading and the issuer’s disclosure obligation as a ‘fundamental flaw’ of the 
Directive.31 The report highlighted that the adoption of this uniform definition encountered resis
tance in several Member States, leading to significant inconsistencies in the interpretation, applica
tion, and enforcement of the Directive throughout the EU.32 Indeed, while the one-step model 
prevailed in central European countries, such as Germany and France, other Member States, 
including the United Kingdom, Italy, and the Scandinavian countries, continued to prefer the two- 
step model. These countries either limited the definition of inside information that triggered the 
disclosure duty to events that had already occurred (eg Denmark),33 or expanded the scope of in
side information that activated the prohibition of market abuse (eg the UK).34 Against this back
ground, the report proposed a return to the twofold notion of inside information that had been in 
place prior to the application of MAD.35

23 ibid Art 1(1).
24 Art 68(1) of Directive 2001/34/EC of the European Parliament and of the Council on the admission of securities 

to official stock exchange listing and on information to be published on those securities [2001] OJ L184/1.
25 See also the preamble of Directive 89/592/ECC which explicitly identifies insider dealing as a fundamental factor 

capable of undermining investor confidence and, hence, the smooth operation of the market.
26 Art 5 MAD. This became necessary given that the scope of Directive 89/592/EEC was limited to the prohibition 

of insider dealing and did not encompass transactions intended to manipulate, through coordinated actions, the prices 
of certain transferable securities, see also Case C-391/04, Georgakis [2007] ECR I-3741.

27 Art 6 MAD.
28 ibid Recital 24.
29 ibid Art 1(1).
30 Pietrancosta (n 2) 461. This model is also referred to as the ‘onefold approach’, see eg Tountopoulos (n 6) 119.
31 ESME, ‘Market Abuse EU Legal Framework and its Implementation by Member States: A First Evaluation’ 

(Brussels, 6 July 2007) 5. Various legal scholars have raised similar criticism to this approach, albeit with varying 
degrees of intensity, see eg, P Staikouras, ‘The Conundrum of the Market Abuse Directive Preventative Measures for 
EU Financial Services Integration: In Search of Equilibrium between Market Integrity Enhancement and Undue 
Regulatory Encumbrance’ (2008) 35 Legal Issues of Economic Integration 357; C Di Noia, M Mili�c and P Spatola, 
‘Issuer Obligations under the New Market Abuse Regulation and the Proposed ESMA Guideline Regime: A Brief 
Overview (2014) 26 Zeitschrift f€ur Bankrecht und Bankwirtschaft ZBB 96, 98; R Veil and P Koch, ‘Towards a 
Uniform European Capital Markets Law: Proposals of the Commission to Reform Market Abuse’ (Bucerius Law 
School, Working Paper Series No 1/2012) 12–15.

32 ESME (n 31) 6–7.
33 The main consequence of this practice was the delay in the disclosure of information pertaining to intermediate 

steps in protracted processes, on the grounds that no final decision had been reached and, therefore, no disclosure duty 
existed yet, see J Lau Hansen and E Werlauff, ‘A Stricter Duty to Disclose Information to the Market in Denmark?: 
The Dilemma Faced by Danish Companies, and their Options under the Decision by the Danish Securities Council in 
the TDC Case’ (2008) 5 European Company Law 47, 48–49.

34 H Krause and M Brellochs, ‘Insider Trading and the Disclosure of Inside Information after Geltl v Daimler—A 
Comparative Analysis of the ECJ Decision in the Geltl v Daimler Case with a View to the Future European Market 
Abuse Regulation’ (2013) 8 Capital Markets Law Journal 283, 296–297. For a comprehensive analysis of the various 
interpretations of the concept of inside information from a comparative perspective, see J Lau Hansen and D Moalem, 
‘The MAD Disclosure Regime and the Twofold Notion of Inside Information: The Available Solution’ (2009) 4 Capital 
Markets Law Journal 323.

35 ESME (n 31) 7.
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B. The MAR negotiations and the prevalence of the one-step model
Although the MAD did not include a review clause, its shortcomings prompted its inclusion in 
the broader capital markets reform programme initiated following the global financial crisis.36 

In this context, in October 2011, the European Commission introduced a proposal for a 
Regulation on market abuse to replace Directive 2003/6/EC.37 Among other provisions, this pro
posal introduced a distinction between inside information relevant to the prohibition of market 
abuse and inside information subject to the issuer’s disclosure obligation (‘dual function ap
proach’).38 Specifically, the Commission proposed that the obligation for ad hoc disclosure be 
restricted to inside information that is both ‘precise’ and likely to affect the price of the issuer’s 
financial instruments (‘price sensitive’).39 Conversely, the prohibition on market abuse would ex
tend to any information that, even if it did not meet these criteria, could still be deemed ‘relevant’ 
by a ‘reasonable investor’ when determining the terms for transacting in the relevant financial 
instrument.40

Despite its initial support from the Council, this approach, as is already known, was ultimately 
rejected, due to two main reasons. First, it would have directly contradicted ESME’s explicit rec
ognition that the existing definition of inside information ‘worked well’ as a criterion for deter
mining when a person in possession of such information should refrain from trading or 
encouraging others to trade in financial instruments to which it pertains.41 Second, and more im
portantly, it faced strong resistance from countries adhering to the one-step model, with 
Germany taking a leading role.42 These countries opposed the introduction of a more lenient def
inition of inside information for the purposes of disclosure obligations. Instead, they emphasized 
the need to clarify the relevant definition, particularly in the context of protracted processes,43 in 
light of the CJEU’s ruling in the Geltl case.44

Consequently, Regulation (EU) 596/2014 not only preserved the scope of the ad hoc disclo
sure duty as provided in Article 6(1) of Directive 2003/6/EC, but also expanded this obligation 
to encompass intermediate steps in protracted processes, provided they meet the criteria of inside 
information.45 In other words, the one-step model emerged even stronger from the MAR nego
tiations, confirming the decision to adopt a single definition of inside information for both pro
hibiting market abuse and triggering issuers’ disclosure obligations. Furthermore, the 
Regulation’s nature as a legislative act of general and direct applicability significantly curtailed 
Member States’ flexibility on this matter.

3. The position of the ad hoc disclosure obligation within the 
MAR framework
A. Purpose and function of the ad hoc disclosure duty (Article 17 MAR)
As mentioned above, the obligation of issuers to immediately disclose any inside information 
that directly concerns them was first incorporated into the European legal framework on market 
abuse through Article 6 of Directive 2003/6/EC, while this obligation is now regulated in even 
greater detail in Article 17 MAR. The rationale behind this legislative choice is reflected in the 
preamble of the Regulation, which states that: ‘[t]he public disclosure of inside information by 

36 For a comprehensive overview of the key reforms in European capital markets law introduced in the wake of the 
financial crisis, see Moloney (n 9) 30ff; N Moloney, ‘EU Financial Market Regulation After the Global Financial Crisis: 
“More Europe” or More Risks?’ (2010) 47 Common Market Law Review 1317; P M€ulbert and A Wilhelm, ‘Reforms 
of EU Banking and Securities Regulation after the Financial Crisis’ (2010) 26 Banking and Finance Law Review 187.

37 Proposal for a Regulation of the European Parliament and of the Council on insider dealing and market manipula
tion (market abuse), COM (2011) 651 final, 20 October 2011.

38 Moloney (n 9) 733.
39 COM (2011) 651 final, art 12(3).
40 ibid Art 6(1)(e). See also C Kersting, ‘Insider Dealing and Ad Hoc Disclosure Requirements in the New EU 

Market Abuse Regulation’ (2014) 33 Banking and Financial Services Policy Reports 15, 17.
41 ESME (n 31) 5.
42 K Langenbucher, ‘Insider Trading: An Exercise in (Economic and Legal) Transplants’ (2013) 4 Revue 

Trimestrielle de Droit Financier 35.
43 Moloney (n 9) 733.
44 See generally A Hellgardt, ‘The Notion of Inside Information in the Market Abuse Directive: Geltl’ (2013) 50 

Common Market Law Review, 861; Krause and Brellochs (n 34) 284ff.
45 Art 17(1) in conjunction with Art 7(2) and (3) MAR.

Ad hoc disclosure obligations in protracted processes after the EU Listing Act                                             5 

D
ow

nloaded from
 https://academ

ic.oup.com
/cm

lj/article/20/2/km
af006/8118800 by guest on 13 M

ay 2025



an issuer is essential to avoid insider dealing and ensure that investors are not misled’.46 In other 
words, the European legislator deemed that provisions directly aimed at preventing market 
abuse—such as the duty of confidentiality imposed on persons in possession of inside informa
tion47 or the prohibition of transactions based on such information48—are measures of limited 
effectiveness. Consequently, they should be supplemented by a broader disclosure duty designed 
to reduce the availability of inside information and, by extension, prevent its misuse.49 A nar
row, systematic interpretation of Article 17 MAR, therefore, suggests that the obligation of ad 
hoc disclosure primarily serves as a complementary measure aimed at limiting insiders’ ability to 
exploit inside information to the detriment of investors.50

Nevertheless, while the role of timely disclosure of inside information in protecting market in
tegrity is undeniable, the purpose of this provision is broader. This broader scope is evident from 
the fact that, at the European legislative level, the obligation for ad hoc disclosure was estab
lished before the prohibition of insider trading.51 The role of this obligation should, thus, be un
derstood as part of the broader purpose of disclosure requirements in the capital market: namely 
addressing information asymmetry between issuers and investors and, in turn, ensuring the effi
cient functioning of the market.52

More specifically, the obligation of ad hoc disclosure is closely linked to the informational effi
ciency of the market, as it contributes to the accurate formation of prices for the underlying fi
nancial instruments.53 Indeed, the Efficient Capital Markets Hypothesis (ECMH) suggests that 
prices of traded securities reflect all available information.54 Empirical evidence has shown that 
the broader the access to such information, the faster they are reflected in prices, thereby reduc
ing the likelihood of speculative transactions by a closed group of insiders.55 Accordingly, the 
disclosure requirement under Article 17 MAR seeks to ensure that the prices at which financial 
instruments are traded reflect their true value.56 This, in turn, enhances allocative efficiency by 
enabling investors to more accurately assess the quality of the offered securities, thereby reducing 
the risk of incorrect investment decisions57 and limiting the likelihood of unscrupulous issuers 
dominating the market.58

B. The autonomy of ad hoc disclosure from the prohibition of insider trading 
(Article 8 MAR)
The establishment of a general legislative prohibition on the abuse of inside information, 
first codified at the international level in Section 10(b) of the U.S. Securities Exchange Act 

46 ibid Recital 49.
47 ibid Art 10 MAR.
48 ibid Art 8(1).
49 See also Armour and others (n 9) 174–175.
50 Moloney (n 9) 730.
51 Art 13 Council Directive 79/279/EEC coordinating the conditions for the admission of securities to official stock 

exchange listing [1979] OJ L66/21.
52 See generally S Grundmann, Bankvertragsrecht. Investment Banking II (De Gruyter, 2016) 26; Armour and others 

(n 9) 164. Empirical studies also suggest that increased disclosure requirements in secondary markets tend to improve 
liquidity and reduce volatility, see eg A Ferrell, ‘Mandated Disclosure and Stock Returns: Evidence from the Over-the- 
Counter Market’ (2007) 36 Journal of Legal Studies 213; H Christensen, L Hail, and C Leuz, ‘Capital-Market Effects 
of Securities Regulation: Prior Conditions, Implementation, and Enforcement’ (2016) 29 The Review of Financial 
Studies 2885.

53 Moloney (n 9) 57; Armour and others (n 9) 106–107.
54 E Fama, ‘Efficient Capital Markets: A Review of Theory and Empirical Work’ (1970) 25 Journal of Finance 383.
55 ibid 404ff. In this regard, the efficiency of the market is ‘relative’, meaning that the market is efficient to varying 

degrees depending on how quickly mechanisms that help incorporate new information in prices can achieve price equi
librium, RJ Gilson and RH Kraakman, ‘The Mechanisms of Market Efficiency’ (1984) 70 Virginia Law Review 
549, 560.

56 It is worth noting, however, that the ECMH and, consequently, the extent to which the imposition of mandatory 
disclosure rules contributes to the accurate formation of prices, have faced significant criticism due to well-documented 
behavioural biases that distort investors’ ability to make rational decisions, see eg E Avgouleas, ‘The Global Financial 
Crisis and the Disclosure Paradigm in European Financial Regulation: The Case for Reform’ (2009) 6 European 
Company and Financial Law Review 440, 442–443.

57 See eg L Enriques and S Gilotta, ‘Disclosure and Financial Market Regulation’ in E Ferran, N Moloney and J 
Payne (eds), Oxford Handbook on Financial Regulation (OUP 2014) 514–515.

58 Moloney (n 9) 57. This is consistent with Akerlof’s famous ‘market for lemons’ theory, which describes the risk of 
adverse selection and market failure due to buyers’ inability—due to insufficient information—to distinguish between 
high-quality (‘peaches’) and low-quality (‘lemons’) products, G Akerlof, ‘The Market for “Lemons”: Quality 
Uncertainty and the Market Mechanism’ (1970) 84 Quarterly Journal of Economics 488.
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of 1934,59 was initially linked to the protection of the efficient formation of prices in the market. 
A notable example of this view is the decision of the U.S. Securities and Exchange Commission 
(SEC) in In re Cady, Roberts & Co., which stated that: ‘If purchasers on all exchanges had avail
able material information known by a selling insider, we may assume that their investment judg
ment would be affected and their decision whether to buy might accordingly be modified. 
Consequently, any sales by the insider must await disclosure of the information’.60

At first glance, the above position appears almost indisputable. Indeed, in the absence of infor
mation asymmetry, the counterparty to the insider would have executed the transaction at a dif
ferent price from the one ultimately agreed upon.61 Upon closer examination, however, it 
becomes apparent that the prohibition on trading based on inside information alone does not 
guarantee the accurate pricing of financial instruments unless accompanied by an obligation to 
disclose such information. In fact, as convincingly argued by a substantial number of prominent 
academics, including economist and legal scholar Henry Manne,62 the abuse of inside informa
tion not only does not harm the informational efficiency of the market but instead contributes— 
albeit incrementally—to the adjustment of prices in the right direction.63 At the same time, it 
benefits long-term investors while primarily disadvantaging speculators.64

The questioning of the role of the prohibition on insider trading in the accurate formation of 
prices has prompted the search for stronger justifications for its retention in capital market law. 
The prevailing view today links the relevant provisions to maintaining investor confidence in the 
market mechanism.65 Disrupting this confidence could severely impact market liquidity,66 rais
ing transaction costs substantially, and impairing operational efficiency.67 The prohibition of in
sider trading is, thus, considered essential for fostering trust, as it ensures that investors operate 
on an equal footing,68 thereby eliminating opportunities for financial gains based on privileged 
access to information.69

In view of the above, it becomes apparent that while the prohibition of insider trading is an es
sential precondition for the efficient functioning of capital markets,70 its purpose is distinct from 
that of the ad hoc disclosure obligation. More specifically, while the prohibition of insider trad
ing primarily aims to ensure market integrity, the obligation of ad hoc disclosure seeks to en
hance allocative efficiency in capital markets. This is achieved by facilitating more accurate price 
formation, thereby reducing the negative effects that information asymmetry between issuers 
and investors may have on rational decision-making. Accordingly, the fact that certain 

59 As already mentioned, at the EU level, the prohibition against insider trading was first introduced in Directive 89/ 
592/EEC. Until 1986, however, only three Member States (Denmark, France, and the United Kingdom) had imple
mented similar provisions in their national laws, see eg HL Pitt and DB Hardison, ‘Games Without Frontiers: Trends in 
the International Response to Insider Trading’ (1992) 55 Law & Contemporary Problems 199, 200; D Michaels, 
‘Subject Matter Jurisdiction Over Transnational Securities Fraud: A Suggested Roadmap to the New Standard of 
Reasonableness’ (1986) 71 Cornell Law Rev 919, 936.

60 In re Cady Roberts & Co., 40 S.E.C. 907, 914 (1961).
61 See eg JP Anderson, Insider Trading: Law, Ethics, and Reform (CUP 2018) 184.
62 H Manne, Insider Trading and the Stock Market (Free Press 1966); H Manne, ‘In Defense of Insider Trading’ 

(1966) 44 Harvard Business Review 113.
63 This position is founded on the belief that the trading activity of individuals with access to inside information is 

decoded by other market participants, enabling them to draw reasonably accurate conclusions about the issuer’s finan
cial condition, see especially Gilson and Kraakman (n 55) 571.

64 Manne, Insider Trading and the Stock Market (n 62) 93.
65 See also IOSCO, Insider Trading. How Jurisdictions Regulate It (2003) 1 (‘[i]nsider trading undermines investor 

confidence in the fairness and integrity of the securities markets’). At the Union level, strengthening investor confidence 
in the market has been the primary justification for the prohibition of insider trading since Directive 89/592/EEC and is 
explicitly acknowledged both in Directive 2003/6/EC (Recitals 2 and 12) and in Regulation (EU) 2014/596 
(Recital 24).

66 Armour and others (n 9) 106. For a comprehensive analysis of the role that effective enforcement of market abuse 
prohibitions play in enhancing market liquidity, see U Bhattacharya and H Daouk, ‘The World Price of Insider 
Trading’ (2002) 57 Journal of Finance 75.

67 For an analysis of the concept of operational efficiency and the mechanisms through which it is achieved, see 
Brinckmann (n 3) 265–266.

68 Absolute equality is practically unattainable, though, given the advanced ability of certain investors, particularly 
professionals, to access and leverage available information, see eg Gilson and Kraakman (n 55) 571.

69 See especially Georgakis (n 26) [38] which essentially provides further clarification on the decision of the ECJ in 
Case C-384/02, Grøngaard and Bang [2005] ECR I-9939. On the issue of market abuse and the equal treatment of 
investors, see D Moalem and J Lau Hansen, ‘Insider Dealing and Parity of Information—is Georgakis Still Valid?’ 
(2008) 19 European Business Law Review 949.

70 See eg B Black, ‘The Legal and Institutional Preconditions for Strong Securities Markets’ (2001) 48 UCLA Law 
Review 781, 783.
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information may trigger the prohibition of insider dealing does not necessarily imply an obliga
tion to publicly disclose it, especially when such disclosure does not contribute to price accuracy. 
For instance, knowing that a listed beverage company has obtained promising results from a pi
lot lab trial on producing sugar-free soft drinks could give an unfair advantage to those with ac
cess to this information, thereby justifying a prohibition on trading based on it. However, 
disclosing such information may not necessarily benefit investors, especially if the lab results are 
still too preliminary and further testing is required.

4. Towards a revision of the MAR disclosure regime
A. Implications of the adoption of the one-step model
The preceding analysis demonstrates that the European legislator’s decision to adopt a single def
inition of inside information—applicable both to the prohibition of insider trading and the ad 
hoc disclosure obligation—is, in principle, doctrinally problematic, particularly when consider
ing the distinct functions of these provisions. At the same time, however, the adoption of a one- 
step model also presents significant practical challenges for both issuers and investors.

More specifically, under the Regulation, information qualifies as inside information if it meets 
the following criteria: (a) it is of a precise nature, (b) it has not been made public, (c) it relates, di
rectly or indirectly, to one or more issuers or financial instruments, and (d) its disclosure would 
likely have a significant effect on the price of those financial instruments or related derivative 
instruments.71 While this broad definition ensures timely and effective prevention of insider trad
ing in the market, it also creates some uncertainty for issuers regarding the identification of infor
mation subject to the ongoing disclosure obligation under Article 17 MAR.72 A major source of 
this confusion lies in the broad formulation of the ‘precise nature’ criterion under the 
Regulation.73 This encompasses not only circumstances or events that have occurred or may rea
sonably be expected to occur,74 but also the intermediate steps of protracted processes that are 
linked to bringing about or resulting in the future circumstances or events intended by these pro
cesses.75 For instance, in the case of a merger between two listed companies, not only the final 
event—namely, the signing of the merger agreement—but also the intermediate steps leading to 
this agreement (eg the boards of directors agreeing on the share exchange ratio) must be dis
closed,76 provided these steps independently meet the criteria for inside information.77 

Consequently, issuers often face significant compliance costs, including fees for lawyers and 
other external advisors,78 to identify which steps in a protracted process constitute inside infor
mation and when such information becomes sufficiently precise for disclosure.79

Beyond the aforementioned issues, the broad definition of inside information carries risks, 
such as the premature disclosure of information or an increase in requests to delay disclosure un
der Article 17(4) MAR, as issuers attempt to avoid potential administrative sanctions.80 

71 Art 7(1)(a) MAR. For a comprehensive analysis of these criteria, see eg M Ventoruzzo and C Picciau, ‘Article 7: 
Inside Information’ in Ventoruzzo and Mock (n 2) 272ff; R Veil, ‘Insider Dealing’ in Veil (n 2) 200ff.

72 ESMA, MAR Review Report, 23 September 2020, 47–49. This is further evidenced by the significant variations 
observed among EU member states with similar economic sizes in the number of ongoing disclosures made by issuers. 
For instance, in the first quarter of 2022, the average number of public announcements per issuer in France was 6.76, 
while in Spain it was only 0.27. This discrepancy can be attributed to the different interpretative criteria applied in these 
countries concerning the classification of information as inside information, see Commission, ‘Impact Assessment ac
companying the proposal for a Regulation of the European Parliament and of the Council amending Regulations (EU) 
2017/1129, (EU) No 596/2014 and (EU) No 600/2014 to make public capital markets in the Union more attractive for 
companies and to facilitate access to capital for small and medium-sized enterprises’, SWD (2022) 762 final, 7 
December 2022, 215–217.

73 Art 7(2) MAR.
74 According to the CJEU, this occurs when, based on an overall assessment of the factors existing at the relevant 

time, the occurrence of the future circumstances or events is considered realistic. Consequently, it is not necessary for 
the probability of occurrence to exceed a specific threshold (eg 50%), Geltl (n 10) [49].

75 Although the notion of ‘intermediate steps’ is not explicitly defined in the Regulation, Recital 17 provides some 
examples, including, inter alia, the state of contract negotiations, provisionally agreed terms in contract negotiations, 
the potential placement of financial instruments, or the consideration of including a financial instrument in a ma
jor index.

76 See especially Veil (n 71) 202.
77 Art 7(3) MAR.
78 See eg Oxera Consulting, Primary and Secondary Equity Markets in the EU—Final Report, November 2020, 69.
79 COM (2022) 762 final (n 15) 5.
80 SWD (2022) 762 final (n 72) 26.
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However, disclosing information—particularly negative information—at a preliminary stage, 
when the likelihood of changes remains high, may not only fail to reduce information asymmetry 
between issuers and investors but could also harm investors, given that premature disclosure 
may prompt them to make rash and suboptimal decisions (eg hastily liquidating shares out of 
fear of a negative event).81 This in turn increases opportunity costs and disrupts market effi
ciency by distorting informed decision-making processes.82 Furthermore, the frequent submis
sion of requests to delay the disclosure of inside information83 imposes significant costs on 
issuers and increases the administrative burden on national supervisory authorities, which are 
tasked with evaluating these requests.84

B. The amendment of Article 17 MAR by the Listing Act Regulation
Against this background, in October 2024, the European Parliament and the Council adopted 
Regulation (EU) 2024/2809, which includes, among other things, targeted amendments to the 
MAR disclosure requirements.85 Particularly noteworthy in this context is the revision of Article 
17 MAR,86 which aims at reducing the legal uncertainty faced by issuers regarding the informa
tion they must disclose to the public and the timing of such disclosures.87

More specifically, the new Regulation, while maintaining the broad definition of inside infor
mation in Article 7 MAR, significantly narrows the scope of inside information subject to the ad 
hoc disclosure obligation under the first subparagraph of Article 17(1) MAR. In particular, this 
obligation no longer extends to intermediate steps of protracted processes, based on the rationale 
that information pertaining to such steps is not always sufficiently mature and, therefore, its dis
closure could potentially mislead investors, instead of supporting informational efficiency.88 On 
the contrary, issuers will only be required to disclose information related to the particular cir
cumstances or event that a protracted process intends to achieve (the ‘final event’), as soon as 
possible after its occurrence.89 In the case of a merger, for instance, disclosure should be made 
promptly after the boards of directors have decided to sign off the merger agreement, once its 
core elements have been agreed upon.90 More broadly, in case of protracted processes aimed at 
or resulting in the conclusion of a contract, the Regulation clarifies that the final event should be 
deemed to have occurred once the key terms of the contract in question have been decided on.91

Therefore, following the amendment of Article 17(1) MAR by the Listing Act Regulation, the 
obligation of ad hoc disclosure in the context of protracted processes does not include announce
ments of mere intentions, ongoing negotiations, or, depending on the circumstances, the progress 
of such negotiations (eg a meeting between representatives of two companies involved in a 
merger).92 Moreover, it is almost self-evident that since issuers are no longer obliged to disclose 

81 ibid.
82 ibid.
83 According to ESMA data, the total number of instances in which the disclosure of inside information was de

ferred, as reported by national regulatory authorities between July 2016 and June 2019, reached approximately 
14,000. However, notable disparities were observed across Member States, potentially reflecting divergences in the ap
plication and interpretation of the relevant provisions, ibid 219.

84 ibid 26.
85 Art 2 Listing Act Regulation.
86 ibid Art 2(6).
87 COM (2022) 762 final (n 15) 7.
88 Recital 67 Listing Act Regulation.
89 ibid Art 2(6)(a) which amends Art 17(1) first subpar MAR. In particular, the revised provision reads as follows: 

‘An issuer shall inform the public as soon as possible of inside information which directly concerns that issuer. That re
quirement shall not apply to inside information related to intermediate steps in a protracted process as referred to in 
Art 7(2) and (3) where those steps are connected with bringing about or resulting in particular circumstances or a par
ticular event. In a protracted process, only the final circumstances or final event shall be required to be disclosed, as 
soon as possible after they have occurred.’

90 ibid Recital 67. In this regard, the Regulation identifies the acceptance of the main elements of the merger agree
ment as the final event of the merger process, thereby disconnecting the ad hoc disclosure obligation from the approval 
of the final agreement by the general meeting, let alone its publication in the commercial registry. Note, however, that 
in certain Member States, even the draft agreement must be published in the commercial registry, see eg art 8 of Greek 
Law 4601/2019.

91 ibid. On the other hand, for non-protracted processes involving a one-off event or set of circumstances, particu
larly when their occurrence is independent of the issuer, recital 67 states that disclosure should occur as soon as the is
suer becomes aware of them.

92 ibid. It is worth noting that, even under the previous framework, the assessment of whether an intermediate step 
in a protracted process constituted precise information under Art 7(2) and (3) MAR required a case-by-case evaluation, 
taking into account all relevant circumstances at the time, see Tountopoulos (n 6) 110.
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information related to intermediate steps in protracted processes, they are also exempt from the 
requirements of Article 17(4) MAR regarding the delay of disclosure.93 However, the exemption 
from the disclosure obligation does not relieve the issuer of the responsibility to maintain the 
confidentiality of such information until the circumstances or event arising from the protracted 
process are disclosed.94 Accordingly, if the confidentiality of that information cannot be ensured, 
the issuer must publicly disclose it as soon as possible.95 This is particularly relevant when a ru
mour, explicitly referring to unpublished inside information related to the stages of a protracted 
process, becomes sufficiently accurate to suggest that the confidentiality of this information can 
no longer be guaranteed.96

However, the aforementioned revision of the ad hoc disclosure obligation in the context of 
protracted processes raises interpretative challenges concerning the determination of when a set 
of circumstances or an event becomes final and, thus, needs to be disclosed by the issuer.97 In 
view of this, the Commission is empowered to adopt a delegated act to establish and, as neces
sary, review a non-exhaustive list of final events or circumstances in protracted processes and, 
for each event or circumstance, the moment when it is deemed to have occurred and must be dis
closed pursuant to Article 17(1) MAR.98 This implies that for information not included in this 
list, issuers must still assess whether, based on the specific circumstances, it satisfies the criteria 
for immediate disclosure to the investing public. Nevertheless, the list is expected to streamline 
and simplify the assessment process by serving as a reference point for issuers.99

5. An initial evaluation of the revised Article 17 MAR
A. Benefits and drawbacks for issuers and investors
As previously noted, the amendment of Article 17 MAR aims to enhance legal certainty concern
ing the scope of the ad hoc disclosure obligation by mitigating challenges associated with the re
quirement to disclose information before it has reached the required stage of maturity to be 
classified as precise. This amendment is expected to render the MAR disclosure regime less bur
densome for issuers, more predictable for investors, and ultimately more conducive to efficient 
price formation in the capital market.100

Indeed, for issuers, narrowing the scope of the obligation to disclose inside information in the 
context of protracted processes can help reduce both indirect costs (eg reputational damage or 
loss of competitive advantage due to premature disclosure) and, more importantly, direct costs 
related to regulatory compliance (eg administrative expenses).101 This is largely attributed to the 
anticipated decrease in reliance on specialized external or internal advisors to determine, on a 
case-by-case basis, whether information related to an intermediate step of a protracted process 
qualifies as inside information.102 Furthermore, the mechanism for delaying the disclosure of in
side information under Article 17(4) MAR is expected to be used less frequently, thereby allevi
ating the significant costs involved in interpreting and applying the relevant conditions.103 

Besides, the parallel introduction of a non-exhaustive list of final events in protracted processes 
that trigger the ad hoc disclosure obligation can enhance legal certainty for listed companies by 
offering a clearer and more predictable disclosure framework, thus also reducing compliance 
costs.104 At the same time, however, for events not included in this list, the decision to disclose 
ultimately rests with the discretion of the respective issuer, who must consider all relevant 

93 Art 17(4a) MAR as inserted by Art 2(6)(c) Listing Act Regulation.
94 Art 17(1a) MAR as inserted by Art 2(6)(b) Listing Act Regulation.
95 Art 17(7) first subpar MAR as amended by Art 2(6)(e) Listing Act Regulation.
96 Art 17(7) second subpar MAR as amended by Art 2(6)(e) Listing Act Regulation.
97 Recital 68 Listing Act Regulation.
98 Art 17(12)(a) MAR as inserted by Art 2(6)(f) Listing Act Regulation.
99 SWD (2022) 762 final (n 72) 40. See also Recital 68 Listing Act Regulation.

100 COM (2022) 762 final (n 15) 9.
101 The European Commission estimates that cost savings for SMEs could reach approximately EUR 24.6 million an
nually, while savings for other listed companies may amount to EUR 64.6 million per year. These estimates are based 
on average compliance costs and reflect that around 3,200 SMEs are listed on regulated markets or SME growth mar
kets within the EU, and approximately 6,400 other companies have securities traded on regulated markets or MTFs in 
the EU, SWD (2022) 762 final (n 72), Annex 4 (Table 18), 134.
102 ibid 61.
103 ibid 59.
104 ibid 60.
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circumstances on a case-by-case basis. This may, in turn, undermine the provision’s effectiveness 
by creating uncertainty for issuers105 and exposing them to sanctions in cases of incorrect assess
ment.106 Yet, it should be noted that to assist issuers in this process, ESMA has proposed the in
troduction of three categories of protracted processes, defined on the basis of the actors 
involved, that are likely to result in a final event qualifying as inside information, and, for each 
category, the moment when disclosure should occur.107 While this categorization and the associ
ated disclosure principles apply to the listed processes, they could also serve as valuable guidance 
for issuers when evaluating other, non-listed processes.108

For investors, the introduction of a narrower definition of inside information regarding the ad 
hoc disclosure obligation in the context of protracted processes may, at first glance, appear to 
undermine the informational efficiency of the market and, by extension, its liquidity.109 Indeed, 
although this approach offers issuers greater clarity concerning their disclosure duties, it simulta
neously limits both the volume and the speed at which information becomes available to the 
investing public.110 At the same time, though, the abolition of the requirement to disclose inside 
information related to intermediate steps of a protracted process could, under certain conditions, 
prove beneficial to investors. More specifically, as previously explained, such information is of
ten preliminary in nature, and its disclosure may result in inaccurate or misleading conclusions 
regarding the value of the financial instruments to which it pertains.111 Therefore, exempting 
issuers from the obligation to disclose such information can ensure that the information made 
available to the market is sufficiently mature and accurate, thereby supporting more informed in
vestment decisions.112 That said, the distinction between an intermediate step and a final event is 
not always straightforward, as the outcome of a specific process may, on certain occasions, be 
regarded as an intermediate step in a broader process.113 This is particularly true for medical 
tests and trials, which, albeit part of a larger process, may also be considered distinct processes 
due to their duration, complexity, and structure.114 In view of this, ESMA has proposed that 
such tests and trials be treated as distinct processes, with their conclusion considered as a final 
event to be disclosed to the public.115 But while this proposal has some merit, it may run counter 
to the objective of enhancing the informational efficiency of the market, especially if an an
nouncement is made at a very early stage of a test or trial and if it fails to emphasize that the final 
event may never materialise. Besides, it could create confusion for issuers outside the biotech and 
pharmaceutical sectors, since trials and tests are common procedures for obtaining authorization 
to commercialise products across various industries. In this regard, the Commission should exer
cise caution when determining the indicative list of events and circumstances which are consid
ered final in the context of protracted processes.116 In any event, this list could prove useful for 
investors as it can increase consistency in the application of the ad hoc disclosure duty, thereby 
enhancing predictability and facilitating the assessment and comparison of disclosed 
information.117

105 As with the previous regime, where the assessment of the disclosure obligation relied on the application of prede
fined general conditions (standard-based model), a rule that merely provides indicative examples of the information to 
be disclosed falls short of offering the necessary level of clarity for issuers, see also R Veil, M Wiesner and M Reichert, 
‘Disclosure and Enforcement Under the EU Listing Act’ (2022) 19 European Company and Financial Law Review 
445, 490.
106 This issue becomes even more pronounced when considering the uncertainty issuers face regarding the nature of 
their liability for non-disclosure of inside information. Specifically, in many jurisdictions, it remains unclear whether li
ability in such cases is strict or if issuers can avoid it by proving they exercised due diligence in their assessment, ESMA 
(n 72) 164–165.
107 ESMA, ‘Consultation Paper on Draft technical advice concerning MAR and MiFID II SME GM’, 12 December 
2024, Table 1, 23–24.
108 ibid 18.
109 On the relationship between informational efficiency and market liquidity see eg N Georgakopoulos, The Logic 
of Securities Law (CUP 2017) 141ff; Brinckmann (n 3) 265.
110 SWD (2022) 762 final (n 72) 62.
111 See also J Payne, ‘Disclosure of Inside Information’ in V Tountopoulos and R Veil (eds), Transparency of Stock 
Corporations in Europe: Rationales, Limitations and Perspectives (Hart Publishing, 2019) 96
112 COM (2022) 762 (n 15) 13–14.
113 Geltl (n 10) [37].
114 ESMA (n 107) 25.
115 ibid 25–26.
116 Art 17(12)(a) MAR as inserted by art 2(6)(f) Listing Act Regulation.
117 SWD (2022) 762 final (n 72) 62.
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B. Alternative solutions—particularly the US model
The previous analysis suggests that the revision of Article 17 MAR regarding the ad hoc disclo
sure obligation in protracted processes, while a step in the right direction, does not fully resolve 
the practical challenges associated with the application of the one-step model under the 
Regulation.118 This is largely because this provision is framed as a standard, shifting the burden 
onto issuers to determine whether its application criteria are met in each specific case.119 In this 
context, during the public consultation on the Commission’s proposal to amend MAR, the ques
tion of introducing a closed list of events to be regarded as inside information for the purposes of 
the ad hoc disclosure duty was raised.120 Such a list would be exhaustive, meaning that issuers 
would have no obligation to disclose events not included therein. However, issuers would retain 
the option to voluntarily disclose material information falling outside the list at their 
discretion.121

Nonetheless, this alternative option was ultimately rejected by the Commission.122 While it of
fered clear benefits for issuers—relieving them of the burden of assessing whether each piece of 
information qualifies as inside information and thereby reducing compliance costs123—the po
tential negative implications for investors played a decisive role in its dismissal. In particular, it 
was argued that compiling and maintaining a truly comprehensive closed list of events triggering 
the ad hoc disclosure obligation is highly challenging, potentially preventing critical inside infor
mation from reaching investors.124 Consequently, not only would the risk of insider dealing be 
increased,125 but the market’s informational efficiency could also be jeopardized, undermining 
the rational allocation of investment capital.126

The Commission’s position, however, is not without critique. The proposal notably draws in
spiration from US law, where there is no general obligation for the immediate disclosure of new 
material information. Instead, as part of their periodic disclosure obligatons,127 issuers of securi
ties in the USA are required to provide timely and regular updates on material changes in their fi
nancial condition or operations between quarterly financial statements.128 These updates are 
provided through the filing of a standardized ‘current report’, known as Form 8-K,129 and are 
limited to the occurrence of a specific set of events or circumstances, such as the filing of bank
ruptcy or a material change in the rights of security holders.130 In other words, under US securi
ties law, the ad hoc disclosure obligation applies solely to the events explicitly listed in Form 8- 
K.131 Although this approach by the US legislator differs significantly from the ad hoc disclosure 
regime under MAR,132 it does not appear to undermine investor protection. On the contrary, 
118 See also Veil, Wiesner and Reichert (n 105) 488.
119 ibid. On the costs and benefits of promulgating legal commands as standards or rules see L Kaplow, ‘Rules Versus 
Standards: An Economic Analysis’, (1992) 42 Duke Law Journal 557.
120 Commission, 'Targeted Consultation on the Listing Act: making public capital markets more attractive for EU 
companies and facilitating access to capital for SMEs', 37–38, finance.ec.europa.eu/regulation-and-supervision/consul
tations/finance-2021-listing-act-targeted_en.
121 SWD (2022) 762 final (n 72) 41.
122 ibid 69.
123 This reduction was estimated at EUR 118,87 million annually, with EUR 32,74 million relating to SMEs and the 
remaining EUR 86,13 million to other listed companies, ibid Annex 4 (Table 18) 134.
124 ibid 63.
125 ibid.
126 ibid 64. See also Payne (n 111) 93–94.
127 Sections 13 and 15(d) Securities Exchange Act 1934.
128 Rules 13a-11 and 15d-11 SEC. See also TL Hazen, Advanced Introduction to U.S. Federal Securities Law 
(Edward Elgar Publishing, 2022) 63–64. For a comparative analysis of the ad hoc disclosure regime between Europe 
and the US see M Ventoruzzo, ‘Comparing Insider Trading in the United States and in the European Union: History 
and Recent Developments’ (2014) 11 European Company and Financial Law Review 554, 571 ff.
129 17 CFR § 249.308 Electronic Code of Federal Regulations (eCFR). The form consists of ‘General Instructions’ on 
filing the current report and ‘Information to be Included in the Report’, which varies depending on the type of event re
quiring disclosure.
130 See also Payne (n 111) 93.
131 Nonetheless, it is a frequent practice for issuers to voluntarily disclose inside information through the filing of 
Form 8-K, Hazen (n 128) 64. Moreover, the obligation to submit a current report may arise under Rule 10b-5 SEC if 
previous announcements become misleading in light of new information. For a critical analysis of this latter obligation, 
see DC Langevoort and G Mitu Gulati, ‘The Muddled Duty to Disclose Under Rule 10b-5’ (2004) 57 Vanderbilt Law 
Review 1639.
132 As already explained, with the exception of protracted processes, MAR does not specify particular events that 
trigger the ad hoc disclosure obligation but instead focuses on the impact of such events on the price of financial 
instruments.
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empirical research indicates that providing periodic updates to the market through Form 8-K 
enhances informational efficiency.133

Of course, the above observations do not automatically lead to the conclusion that adopting 
the US model into EU securities law is the ideal solution. This is because a disclosure regime 
based on an exhaustive list of events may lead to the non-disclosure of important information, 
particularly during the early stages of its implementation, thus potentially reducing investors’ 
confidence in the capital markets.134 At the same time, the distinct characteristics of EU capital 
markets law must be considered, as it represents a synthesis of diverse and often conflicting 
approaches among Member States regarding the regulation of the financial sector.135 Besides, it 
should not be overlooked that a revision of this magnitude to the MAR disclosure regime would 
involve substantial costs and uncertainties, both during the transition period preceding its imple
mentation and in the application of the new rules.136 In any case, the US model can serve as a 
source of inspiration for targeted improvements to the EU ad hoc disclosure system. These 
improvements could include, for example, the adoption of more detailed guidelines by ESMA re
garding the events that trigger the obligation for immediate disclosure to the investing public. 
Such an initiative would not only enhance legal certainty for issuers but also offer greater clarity 
for national competent authorities (NCAs) in supervising and enforcing the relevant provisions.

6. Conclusion
The amendment of Article 17 MAR by Regulation (EU) 2024/2809, while not abolishing the 
one-step model in the EU market abuse regime, represents a significant departure from the 
CJEU’s decision in the Geltl case, by exempting intermediate steps in protracted processes from 
the ad hoc disclosure obligation. As a result, issuers are now required to disclose only informa
tion related to the final circumstances or the event that the protracted process is intended to 
achieve or results in. Such disclosure must occur as soon as possible after these final circumstan
ces or the event materialize.

In this framework, the revised provision is expected to benefit securities issuers by reducing 
compliance costs, particularly those related to engaging specialized advisors to assess whether in
formation qualifies as inside information and to implement the delay mechanism under Article 
17(4) MAR. Moreover, the new disclosure system is anticipated to offer advantages for investors 
as well. While the volume of disclosure will decrease, the information shared will be more ma
ture and accurate, facilitating more rational and well-informed investment decisions.

At the same time, identifying the exact moment when a set of circumstances or an event is fi
nalized is often challenging, which may undermine predictability for market participants and, by 
extension, legal certainty. With this in mind, the Commission has been tasked with adopting a 
delegated act that establishes an indicative list of final events or circumstances in protracted pro
cesses that unequivocally trigger the ad hoc disclosure duty. In addition, for each of these events 
or circumstances, the act will define the moment at which it is deemed to have occurred. This 
will help issuers more accurately identify the point in time when their obligation to inform the 
investing public arises, thereby contributing to the more efficient functioning of the market.

Nonetheless, the non-exhaustive nature of the list implies that the absence of an event from it 
does not automatically mean that is should not be disclosed. Instead, issuers would still need to 
assess, on a case-by-case basis, whether certain inside information needs to be disclosed to the 
market. This could lead to conflicting interpretations among issuers to the detriment of investors 
and the smooth functioning of the internal market. Furthermore, in its consultation paper on the 
disclosure of inside information in protracted processes, ESMA proposed that when the outcome 
of a specific process constitutes an intermediate step in a larger process—such as the medical tri
als and tests conducted by biotech companies before requesting authorization to commercialise 
133 See eg J McMullin, B Miller and B Twedt, ‘Increased Mandated Disclosure Frequency and Price Formation: 
Evidence from the 8-K Expansion Regulation’ (2019) 24 Review of Accounting Studies 1, who find that an increase in 
the frequency of mandated event disclosures in Form 8-K contributed to more efficient price formation.
134 SWD (2022) 762 final (n 72) 63–64.
135 See eg L Quaglia, D Howarth and M Liebe, The Political Economy of European Capital Markets Union (2016) 54 
Journal of Common Market Studies 185, analysing the differing approaches of Member States to shaping the Capital 
Markets Union (CMU) initiative, based on their national interests and the structure of their financial systems.
136 Veil, Wiesner and Reichert (n 105) 490.
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their products—it should be treated as a final event and, therefore, disclosed. Such differential 
treatment could, however, undermine issuers’ need for legal certainty, without necessarily en
hancing informational efficiency, especially when disclosures are made at an early stage of 
the process.

In light of these shortcomings, this study stressed the need for supplementary or alternative 
measures to ensure, as much as possible, the uniform application of the relevant obligation. One 
potential solution could be the adoption of an exhaustive list of events or circumstances, the oc
currence of which would trigger the ad hoc disclosure obligation, as provided under US securities 
law. However, since this approach was rejected during the negotiation phase of the Regulation, 
the responsibility for achieving this uniformity rests with the competent European and national 
authorities. ESMA should play a key role in this direction through the issuance of guidelines and 
the coordination of the supervisory activities of NCAs. At the same time, the Commission should 
ensure the continuous updating of the indicative list it has undertaken to establish, in close coop
eration and dialogue with relevant authorities and stakeholders.
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